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     TS.(P) 43/2010 

   16–06–2020  

 

  By this order, I propose to dispose the petition 

No.1201/19 filed by the defendant under Section 151 of CPC 

praying to expunge the exparte evidence-in-chief of the 

plaintiff.  

  It is contended in the petition No.1201/19 that vide 

order dated 21-02-2014, the instant suit was fixed for ex-

parte hearing against the defendant and on the next date 

i.e. on 27-03-2014 the defendant filed a petition under Order 

IX Rule 7 read with Section 151 of CPC for recalling the 

exparte order dated 21-02-2014 while the plaintiff filed 

evidence-in-chief on ex-parte along with documents behind 

the back of the defendant. It is further contended that the 

defendant filed written statement as per order of the Hon’ble 

High Court dated 13-08-2014 and as such the evidence-in-

chief was filed prior to filing the written statement of the 

defendant. It is submitted in the petition that the Hon’ble 

High Court vide order dated 26-09-2018 passed in W.P.(C) 

No.1328/2016  held that the plaintiff is not the wife of Dr. 

Saumendra Mohan Mukherjee and hence plaintiff is not 

entitled to family pension of Dr. Saumendra Mohan 

Mukherjee and family pension is to be paid to the defendant. 

Accordingly, in view of the Hon’ble High Court’s order dated 

26-09-2018 and in pursuant to an application in this regard 

filed by the defendant, this Court vide order dated 24-04-

2019 held that matter regarding family pension incorporated 

in the WILL in favour of the plaintiff shall not be considered. 

It is contended in the petition that the plaintiff in her plaint 

as well as in evidence reiterated her entitlement for family 

pension of Late Dr. Saumendra Mohan Mukherjee being wife 

but the Hon’ble High Court clearly held that the plaintiff is 
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not the wife of Dr. Saumendra Mohan Mukherjee and not 

entitled for family pension. So, plaintiff’s evidence wherein 

she claimed her status as wife of Dr. Saumendra Mohan 

Mukharjee and her claim regarding entitlement of family 

pension needs to be expunged in the evidence-in-chief laid 

ex-parte and fresh evidence-in-chief is to be taken. 

Furthermore, as per order of the Hon’ble High Court passed 

in W.P.(C) No.1328/2016 establishes the fact that plaintiff is 

not the wife, therefore evidences as laid by the plaintiff is 

objectionable and is to be expunged. Hence,   prayed to 

expunge the exparte evidence-in-chief of the plaintiff and to 

take fresh evidence in accordance with law. 

  Per contra, the plaintiff raised objection against the 

petition filed by the defendant both in law and facts. 

  Both parties during the time of hearing submitted 

their written argument. Plaintiff’s learned counsel Sri S.K. 

Singh emphatically submitted that evidences of the plaintiff’s 

witnesses were submitted on 27-03-2014 and petition for 

expunging their evidence was filed in July/2019, after more 

than 6 years and during these 6 years petitions of different 

nature were filed by the defendant and sometime took the 

matter to the Hon’ble High Court. It is argued that conduct 

of the defendant clearly shows her intention to drag the 

issue to maximum limit. It is further argued that the 

defendant cannot plead any sort of prejudice if the witnesses 

are to be cross-examined on the evidences already 

submitted on 27-03-2014 when the case was posted for 

exparte hearing. It is also submitted in the written argument 

by the plaintiff that one witness Mantu Behari Maiti has 

expired during the pendency of the suit and this fact is 

already on record. If the evidence of Mantu Behari Maiti is 

expunged from the records, fresh evidence of the deceased 

cannot be brought on record and as such, his evidence is 
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legal piece of evidence u/s 33 of Indian Evidence Act. It is 

also argued that the suit was fixed for cross-examination of 

witnesses on 16-05-2014 and after receipt of written 

statement on 26-08-2014 the case was posted for 

submission of additional evidence vide order dated 

12/09/2014, however the plaintiff chose not to submit 

additional evidence. Accordingly, the case was fixed for 

cross-examination of witnesses which is evident by perusal 

of order dated 22-07-2015, 28-08-2015, 19-09-2015 and 09-

10-2015. It is also argued that on 09-10-2015 this court 

closed the opportunity of the defendant for cross-

examination of the plaintiff and posted the suit for 

defendant’s witness. However, subsequently, the opportunity 

to cross-examine the plaintiff’s witness was allowed as per 

order of the Hon’ble  High Court on revision petition 

preferred by the defendant and this court allowed the 

defendant to cross-examine the plaintiff with direction to 

deposit Rs.12,000/- as cost of the witness vide order dated 

21-06-2016 but the defendant never deposited the amount. 

Thereafter on prayer of the defendant, the cost of 

Rs.12,000/- was reassessed and fixed at Rs.10,000/- vide 

order dated 29-11-2016. That amount was also not paid by 

the defendant. In the above, learned counsel for the plaintiff 

prayed to dismiss the prayer of the defendant for expunging 

the evidence of the plaintiff’s witnesses.  

  The defendant side also filed written argument 

reiterating the contents of petition No.1201/2019. The 

defendant in the written argument referred the following 

citations in support of the plea of expunging evidence of the 

plaintiff’s witnesses  adduced on 27-03-2014.  

(1) AIR 1966 Madras 161, Amalgamated Commercial 

Traders Private Ltd. –Vs- Hari Prasad ;  
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(2) AIR 1967 SC 903, State of Assam –vs- Ranga 

Muhammad and ors ;  

(3) (2001) 3 SCC 54 in the matter of “K” A Judicial 

Officer.  

  The plaintiff’s learned counsel also replied to the 

written argument of the defendant by submitting written 

forms of reply.  

  For the sake of brevity of the order, this court not 

thinks it deem fit and proper to reproduce the points raised 

in written argument by the rival parties. However, the points 

of argument will be discussed in the forthcoming discussion 

at the time of appreciating the factual matrix of the case to 

arrive at a proper conclusion on petition filed by the 

defendant side.  

  In the light of pleadings on record, it has become 

crystal clear before this court that petition u/s 151 CPC was 

filed by the defendant with a prayer to expunge the 

evidence-in-chief of the plaintiff’s witnesses contending that 

the Hon’ble Gauhati High Court vide its judgment dated 26-

09-2018 passed in W.P.(C) No.1328/2016 clearly held that 

plaintiff is not the wife of Dr. Saumendra Mohan Mukherjee 

and she is not entitled to family pension of Dr. Saumendra 

Mohan Mukherjee and the family pension is to be paid to the 

defendant. Defendant pleaded that initially the suit was 

proceeded ex-parte against the defendant and accordingly, 

the plaintiff adduced evidence of the witnesses and exhibited 

certain documents behind the back of the defendant 

claiming herself to be the wife of Late Dr. Saumendra Mohan 

Mukherjee. Defendant also submitted that as the Hon’ble 

High Court vide order dated 26-09-2018 passed in W.P.(C) 

No.1328/2016 held that the plaintiff is not entitled to family 

pension being not wife of Dr. Saumendra Mohan Mukherjee, 
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her evidence-in-chief regarding her status of wife and 

entitlement of family pension needs to be expunged.  

  In response to the plea of the defendant, the 

plaintiff’s learned counsel submitted that the evidence of the 

plaintiff was submitted on 27-03-2014 and the petition for 

expunging evidence was filed in the month of July 2019, so 

the defendant filed the petition to drag the matter to a 

maximum limit. The plaintiff’s learned counsel further 

pleaded that one of the plaintiff’s witness Mantu Behari Maiti 

already expired during the pendency of the suit and his 

evidence cannot be expunged which is relevant u/s 33 of 

Indian Evidence Act.  

  In view of the aforesaid pleas of rival parties, let us 

decide the petition of the defendant. The defendant side in 

written argument emphatically pleaded that in view of the 

judgment of the Hon’ble Gauhati High Court, the evidence of 

the plaintiff’s witnesses contains scandalous thing which 

cannot exists in court’s record. In para no.4 of the written 

argument, it is submitted that the plaintiff did not file any 

rejoinder to the petition dated 20-07-2019 filed by the sole 

defendant praying for expunging the plaintiff’s evidence 

being scandalous. The plaintiff’s learned counsel argued that 

the words “wife of Late Saumendra Mohan Mukherjee” may 

be deleted from the evidence of the plaintiff’s witnesses but 

he raises serious objection in expunging the evidence in 

entirety as one of the witness Mantu Behari Maiti is dead. 

  On meticulous perusal of the entire case record, it 

reveals that on filing the probate Petition, a Misc. case being 

Misc (P) 36/2010 was registered in which defendant Rama 

Mukharjee filed written objection on 02-07-2010 and 

accordingly, the Misc. case was converted and registered as 

suit. On the pleadings of the parties, issues were framed and 

posted the case for evidence of the plaintiff side. Later on, 
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due to absence of the defendant, case was proceeded 

exparte against the defendant vide order dated 21-02-2014 

and fixed the case for exparte hearing. Accordingly, on next 

day i.e. on 27-03-2014 the plaintiff submitted evidences 

along with certain documents and as such the plea of the 

defendant that put forward before the court that the plaintiff 

adduced evidence behind the back of the defendant playing 

fraud is not tenable. Moreover, on the very day of filing 

evidence i.e. on 27-03-2014 defendant side preferred a 

petition under order IX Rule 7 read with Section 151 CPC 

praying for vacating the exparte order and after hearing 

both sides, the exparte order passed against the defendant 

was vacated. On 16-05-2014 the defendant filed a petition 

for filing written statement and the same was rejected on 

ground that the defendant already filed written objection 

which was treated as written statement. Subsequently on 

26/08/2014 the defendant filed supplementary written 

statement as allowed by the Hon’ble Gauhati High Court. 

Thereafter, on several occasions the suit was fixed for cross-

examination of the witnesses as the plaintiff relied upon the 

evidences adduced during the time of ex-parte hearing. 

Moreover, after accepting the additional written statement, 

the plaintiff was allowed to adduce additional evidence upon 

which the plaintiff has not filed additional evidence. Hence, 

the suit was posted for cross-examination of the plaintiff’s 

witnesses. 

  I have carefully travelled through the judgment of 

the Hon’ble High Court in W.P.(C) No.1328/2016 in which it 

has been held by the Hon’ble High Court that respondent 

no.6 i.e. the plaintiff of the suit is not entitled to any family 

pension and regarding the Will dated 18-11-2006, in para 20 

of the judgment the Hon’ble Gauhati High Court observed 

that right of the respondent No.6 to the estate of the 
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deceased would depend on the outcome of this probate 

proceeding and also opined not to go into the proceeding 

before the Hon’ble High Court. In para No.19 of that 

judgment, Hon’ble High Court further observed that 

respondent no.6 being 2nd wife cannot be treated as the 

legally married wife of Late Dr. Saumendra Mohan 

Mukherjee and she is not entitled to family pension. As such, 

it is seen that Hon’ble High Court held the plaintiff not to be 

legally wedded wife of Late Dr. Saumendra Mohan 

Mukherjee whereas the plaintiff and her witnesses 

incorporated such claim in their evidence-in-chief claiming 

the plaintiff to be the wife of Late Dr. Saumendra Mohan 

Mukherjee. The truthfulness, credibility and sustainability of 

contents of evidence-in-chief always needs to be decided 

after going through strict proof of facts and the defendant 

side in proceeding would get ample opportunity to rebut the 

evidences of the witnesses during cross-examination. 

Moreover, as per order of the Hon’ble High Court, it is 

already decided that the plaintiff is not the legally wedded 

wife of the deceased Dr. Saumandra Mohan Mukharjee and 

she is not entitled to family pension. In the case, the plaintiff 

submitted the evidence-in-chief on 27-03-2014 but the 

cross-examination is not yet started and this petition praying 

for expunging certain part of evidence of the witnesses filed 

in the month of July, 2019 appears to be six years later of 

submitting evidences. The Hon’ble High Court on 26-09-2018 

vide its judgment decided the claim of respondent No.6 over 

the family pension of deceased Dr. Saumendra Mohan 

Mukherjee and consequent to that after approximately 10/11 

months, the instant petition for expunging evidence was filed 

by the defendant u/s 151 C.P.C.  

  Now, coming to the judgment referred by the 

learned advocate of the defendant in written argument, this 
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court finds that the judgment of the Hon’ble Supreme Court 

reported in (2001)3 SCC 54 says about expunction of 

remarks using under section 151 CPC, the ratio pronounced 

by the Hon’ble Apex Court in separate circumstances. As 

such the same is not applicable in this case. Further, the 

learned advocate of the defendant referred another case of 

Hon’ble Supreme court reported in AIR 1967 SC 903, 

wherein in a question as to whether the remarks of a Judge  

about the State Government be expunged on passing some 

scathing remarks on the action of the Govt. which he 

described as mala fide and actuated by some ulterior motive, 

it has been held that power to expunge remarks is an extra-

ordinary power and can be exercised only when clear case is 

made out, questions to be considered is whether in making 

those particular remarks the judge has acted with 

impropriety. As such, the judgment of the Hon’ble Apex 

Court referred in AIR 1967 SC at page 907 also stands in a 

different footing which is not applicable in this case. Now, 

coming to the judgment of the Hon’ble Madras High Court 

referred in AIR 1966 Madras 161, wherein it has been held 

that scandalous allegations in affidavits can be expunged u/s 

151 CPC, if irrelevant. The Hon’ble Madras High Court in that 

case observed that by using the inherent power u/s 151 CPC 

the court has power to expunge the scandalous allegations 

which are irrelevant of the proceeding even though they are 

contained in affidavit. The defendant of the instant case 

relying the aforesaid judgment of the Hon’ble Madras High 

Court wanted to claim the plea of the plaintiff to be 

scandalous. In this case, the plaintiff and her witnesses in 

their evidence-in-chief claimed the plaintiff to be the wife of 

Late Dr. Saumendra Mohan Mukherjee whereas the Hon’ble 

Gauhati High Court in W.P.(C) No.1328/2016 decided 

that the respondent no.6 Mitra Mukherjee @ Ratna 
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Mukherjee (plaintiff of this case) cannot be considered to be 

the legally wife of Dr. Saumendra Mohan Mukherjee as his 

marriage with her took place during subsistence of his earlier 

marriage with the defendant Rama Bhowmik @ Rama 

Mukherjee. The defendant further submitted that the plea of 

the plaintiff regarding her claim of family pension on the 

basis of her status of wife to be scandalous. The findings of 

the Hon’ble High Court based upon the facts of entitlement 

of family pension as per the settled rule and regulations and 

over the fact of entitlement of respondent No.6 with regard 

to the family pension of deceased Dr. Saumendra Mohan 

Mukherjee. Though as per findings of the Hon’ble High Court 

it is clear that the plaintiff is not legally wedded wife, still the 

same plea taken in evidence cannot be held to be 

scandalous which was filed earlier. The evidence-in-chief 

submitted long back in the year 2014 and the finding of 

Hon’ble Gauhati High Court was  given in the year 2018 and 

now the defendant after elapsation of so many years prayed 

to expunge the evidence of plaintiff by taking the benefit of 

the findings regarding status and entitlement of family 

pension decided in W.P.(C) No.1328/2016. The advancement 

that arisen regarding the plea of plaintiff in respect of her 

status as wife of Late Dr. Saumendra Mohan Mukherjee, 

discovered after so many years of her filing of evidence-in-

chief in the year 2018 and the defendant even after vacating 

the ex-parte order and filing additional written statement 

failed to raise between the year 2014 to 2018 that the plea 

of the plaintiff is scandalous. The defendant failed to state 

any reason as to why the petition for expunging evidence-in-

chief of the witnesses not preferred between the year 2014 

to 2018. The case record further disclosed that in many 

occasions, the case was adjourned for cross-examination of 

the witnesses and in those stages the defendant even failed 
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to file any application to expunge certain portion of evidence 

of those witnesses.  

  As such, in the light of the aforesaid discussions, this 

court finds that the plea of the plaintiff those incorporated in 

evidence-in-chief regarding the status of the plaintiff or claim 

of the plaintiff as wife of Late Dr. Saumendra Mohan 

Mukherjee cannot be held to be scandalous. The plea is 

considered to be scandalous when said plea shall cause 

harm to the other side or prevent the court to arrive at a 

proper conclusion of dispute between the parties. In this 

case, the witnesses have claimed the plaintiff to be the wife 

of Late Dr. Saumendra Mohan Mukherjee and the plaintiff 

claimed her share in the property of the deceased in the 

instant proceeding and the Hon’ble Gauhati High Court in the 

Writ Petition already decided the status and claim of the 

plaintiff that she being 2nd wife is not entitled to the benefit 

of pension and the same will be considered while deciding 

the suit. As such, even if the statement of the plaintiff’s 

witness with regard to the status of the plaintiff and her 

claim regarding family pension is not expunged, no harm will 

cause to the other side. Moreover, the Hon’ble Gauhati High 

Court gave a clear finding over the Probate proceeding 

pending before the court in respect of property of the 

deceased. Now, both the claims have different footings and 

prior adjudication of the real points of controversy between 

the parties in respect of WILL in question, this court cannot 

consider the plea of the plaintiff to be scandalous.   

  Hence, it is seen that the judgment of the Hon’ble 

Madras High Court has no relevancy with the instant case 

due to absence of any scandalous kind of pleading on the 

part of the plaintiff at the time of filing the evidence on 

affidavit. 
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  Now, coming to the facts as to whether the court can 

use its inherent power for expunging evidence, it is settled 

proposition of law that Code of Civil Procedure provides 

weapon to a Civil Court in the form of Section 151 CPC to 

prevent miscarriage of justice or to fulfill the demand of 

justice. It is not that inherent power can be used to defeat 

the settled proposition of law that already incorporated in 

the Code of Civil Procedure in a particular situation. The 

instant proceeding earlier proceeded ex-parte against the 

defendant and in compliance with the settled provisions of 

law the plaintiff adduced the evidence and subsequently the 

case was adjourned for cross-examination and now court 

cannot defeat the settled provision by exercising the 

inherent jurisdiction in the form of expunging certain portion 

of evidence which would be decided in view of the order of 

the Hon’ble High Court regarding status of the plaintiff and 

her entitlement with regard to family pension.  

  Power u/s 151 :-  Whenever there is no specific 

provision in a particular circumstance or when CPC 

remains silent in a particular situation, the operation 

151 CPC comes into picture to meet justice or to 

prevent miss-carriage of justice. 

  In the light of the aforesaid discussions, this court 

not finds any sustainable and reasonable ground upon which 

the prayer of expunging certain portion of plaintiff witnesses 

may be allowed.  

  Another question regarding admissibility of the 

evidence of a witness who already died in view of section 33 

of Indian Evidence Act that will be adjudicated at the 

conclusion of trial by providing sufficient opportunity to both 

the parties.     

  More also, the Hon’ble High Court already decided 

that the plaintiff being 2nd wife is not legally wedded wife 
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and she is not entitled to family pension of deceased Dr. 

Saumandra Mohan Mukharjee. The defendant failed to clarify 

as to how the defendant is going to be prejudice if the 

evidence of the plaintiff witnesses not expunged by the 

court. Considering the nature of the petition filed before this 

court by the defendant after elapsation of 6 years of filing 

the affidavit by the witnesses this court finds that 

defendant’s intention is to drag the suit for maximum time to 

dispose the case. It is settled propositions of law that in a 

civil proceeding the parties are to appear before the court in 

clean hands. Conduct of all the parties needs to be 

adjudicated in process of civil dispute.  

  Therefore, in the light of the aforesaid discussions, 

this court finds that the petition filed by the defendant is not 

tenable at this stage and as such stands rejected due to 

devoid of any merit.   

  Fixing 19/08/2020  for cross-examination of PWs.    

     

                      

 

 

  

District  Judge 
Sonitpur : Tezpur 


